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This short paper attempts to illustrate, through my experience as attorney of the Federal Republic of Nigeria in proceedings brought in ten jurisdictions (with the exception of civil proceedings in the United Kingdom) against members of the family of the late Gen. Sani ABACHA and their associates, how creative solutions were found to identify, freeze and repatriate proceeds of crime, so far for an amount of 1.2 billion US$.
As you all know, the weak point of mutual assistance as a tool for asset recovery is its slowness. Even with the most cooperative jurisdictions, it usually takes at least one year until the documentary evidence relating to transfers of proceeds of crimes is transmitted to the requesting authority. It is in most cases then too late to trace the assets to other jurisdictions in time to freeze them. 
As to civil proceedings, they are usually hampered by their cost, the obstacles of banking secrecy in several jurisdictions, and the fact that very often, the information obtained cannot be used before other courts.
In the ABACHA case, I advised the Federal Government of Nigeria to use a combination of mutual assistance requests and of criminal complaints for money laundering in the jurisdictions where assets of the ABACHA family had been identified.

This strategy resulted in the freezing of about 2 billion US$ in ten jurisdictions, of which 1.2 billion has been recovered so far by Nigeria through mutual assistance, forfeiture or settlements.
The services of my firm were retained in mid-September 1999 by the Government President Olusegun OBASANJO.

At the time, police investigation in Nigeria had shown that, between 1994 and 1998, about 2 billion US$ had been embezzled from the foreign reserves of the Central Bank of Nigeria by General Sani ABACHA and his sons. Those funds had been transferred abroad with the assistance of Nigerian and foreign businessmen.
The Nigerian police investigation had allowed to identify ten transfers totaling 80 million US$ to seven bank accounts with five Swiss Banks.
It was also suspected that bribes had been received by General Sani ABACHA and his family on a massive scale, but after one year of investigation, no documentary evidence of such bribes or where they had been paid had been obtained.

On 30 September 1999, my firm lodged on behalf of the Government of Nigeria a request for interim freezing orders with the then Swiss Federal Office of Police, which was granted two weeks later. This allowed the lodging on 20 December 1999 of a formal request for mutual assistance by the Attorney General of Nigeria.
However, as the investigation showed later, all of the bank accounts identified in the request for assistance had been closed, and their assets transferred to other jurisdictions such as Luxembourg, Liechtenstein, the United Kingdom and Jersey.

Had Nigeria waited for the transmittal of evidence by Switzerland through mutual assistance procedure, it would only have received in August 2003 the documents necessary to lodge additional request to those jurisdictions.

Such delays would have repeated themselves in those jurisdictions, and Nigeria would probably never have been able to freeze any assets, or only in a very limited way.

In order to avoid these delays, which are incompatible with asset recovery, the Government of Nigeria lodged in late November 1999 a criminal complaint for fraud, money laundering and participation in a criminal organization with the Attorney General of Geneva, in which a list of the suspects and their companies was provided. Nigeria also requested to be admitted in the criminal proceedings as a party suing for damages.
In a matter of days, the Federal Republic of Nigeria was admitted in the proceedings as party suing for damages, and a blanket freezing order was sent to all Swiss banks, listing the names of the suspects, their aliases and their companies.

As the notion of party suing for damages, or “partie civile” in the context of criminal proceedings does not exist in most common law systems, I will briefly present it. 
The condition to be admitted in criminal proceedings as a party suing for damages is to be the direct patrimonial victim of a crime. A foreign State, local entity or public company may, acting in a private capacity, de iure gestionis, be admitted as a party suing for damages in cases of corruption or embezzlement of public funds.

In most civil law systems, the party suing for damages is granted the same rights as those of the suspect, namely access to the file during the investigation, participation in the interrogation of suspects and witnesses, and the right to request measures from the investigating authority, notably the freezing of assets and seizing of documents, both domestically and abroad.
Sometimes, access to the file can be limited or may have to wait for a certain event, such as the indictment of a suspect.
In any event, the party suing for damages can interact on a daily basis with the investigating authority through its local counsel. Consequently, it can feed the local investigators with additional information or evidence and request new measures to be adopted.

In a matter of days following the lodging of the criminal complaint on behalf of the Federal Republic of Nigeria, dozens of accounts with assets totaling more than 700 million US$ were frozen in Switzerland in the context of the domestic criminal proceedings, as a consequence of the reporting by banks of suspicious accounts following the blanket freezing order and the media coverage of the investigation, as well as through the forensic analysis of the receiving and paying accounts.
In March 2000, the first suspect, a money launderer, was indicted and Nigeria gained full access to the documents in the investigation, with the right to levy copy.
Based on the information and documents found in the Geneva criminal proceedings, requests for mutual assistance were lodged by Nigeria to Luxembourg, the United Kingdom, Liechtenstein and Jersey. In the following months, an additional 1.3 billion US$ was thus frozen in those jurisdictions at the request of Nigeria.

It should be noted that the results obtained in those jurisdictions depended on whether their authorities initiated their own criminal investigation into money laundering or not. 
This was the case in Liechtenstein and Jersey, where the local law enforcement authorities, with the active participation of Nigeria, identified and froze more accounts than those designated in the requests for mutual assistance.
In Luxembourg, where no such investigations took place, only the accounts in the bank designated in the Nigerian request of February 2000 were frozen. The frozen assets totaled, however, more than 600 million US$, and the evidence allowing to trace the outgoing and incoming transfers was transmitted in a matter of weeks.
In the United Kingdom, no account was frozen at all following the request for mutual assistance that was lodged in June 2000. The evidence regarding the targeted accounts, which had for the most part been closed in the meanwhile, was only transmitted in December 2004, and was too incomplete to allow tracing the outgoing transfers. Furthermore, the local authorities refused to initiate a domestic criminal investigation into money laundering.

It should be noted that in July 1999, the Federal Republic of Nigeria had commenced civil proceedings against Mohammed ABACHA, Abubakar BAGUDU and their companies before the London High Court of Justice, in respect of a fraudulent debt buy back transaction in the context of which they had made an illicit profit of about 500 million DEM. In July 1999, freezing and disclosure orders were obtained. Assets totaling 420 million US$ were disclosed and frozen. In August 1999, the parties entered into a settlement agreement, providing for a payment of 300 million DEM to the Federal Republic of Nigeria. A dispute ensued as to which of the document signed was legally binding, which was submitted to the High Court of Justice of London in September 1999. In the context of those proceedings, the Federal Republic of Nigeria was able to demonstrate that Mohammed ABACHA had failed to disclose his assets in Switzerland and in Luxembourg, which exceeded 1.1 billion US$. This lack of disclosure had, however, no direct effect on the proceedings (although of course it dented Mohammed ABACHA’s credibility as a witness). In July 2001, separate proceedings were commenced before the High Court of Justice of London, relating to the embezzlement of 2 billion US$ from the Central Bank of Nigeria under false security pretences. However, this action brought no additional disclosure from Mohammed ABACHA, who relied on the privilege against self-incrimination. I will let Timothy DANIEL to expand on those proceedings.
One may draw the following preliminary conclusions from the ABACHA experience:
1. In grand corruption cases, common law civil proceedings may seem adequate when only other common law jurisdictions are concerned. Even in that case, however, they suffer from an important shortcoming, namely that when the culprit refuses to disclose his assets, and there exists no paper trail to accounts located in common law countries, a judgment may be obtained, but will be practically impossible to enforce. The system may indeed be of limited efficiency against criminals who have hidden all their assets. Furthermore, in the case of in rem actions, it may be very difficult to demonstrate that the frozen assets were indeed the proceeds of crime.
2. Civil law countries’ rules of disclosure in civil proceedings are, for the most part, very unsophisticated and limited, notably due to banking secrecy rules. Mutual assistance proceedings are still relatively slow and only allows for very limited interaction between the requesting authority and the requested authority. The lodging of a criminal complaint with application for status of party suing for damages is therefore, in my view, inescapable, especially in cases of corruption, where there usually is no paper trail to begin with, and a blanket alert to all banks ins necessary. Once the crimes of the criminal conspiracy have been investigated, and their assets identified and frozen, the authorities in the requesting country may chose between initiating mutual assistance proceedings, which may enable their courts to issue forfeiture orders that will be enforced in the requested country, to ask the authorities in the requested country to initiate their own forfeiture proceedings, or to initiate civil proceedings.
Although the institution of party suing for damages has not yet been received in most common law countries, there are alternative ways of fruitful cooperation when the political will exists. One may, for example, mention the case of the authorities of Jersey, who, in support of their investigation into money laundering through accounts located in Jersey, requested the assistance from Nigeria in their respect, thus disclosing the incoming and outgoing transfers.

In the ABACHA case, the interaction between Nigerian and local investigating authorities allowed a rapid circulation of information and evidence, which would have taken years to happen through the usual channels of mutual assistance proceedings. This interaction also allowed Nigeria to lodge complementary requests for assistance and lodge further criminal complaints.
In summer of 2000, the first results of this strategy began to happen. Foreign businessmen were convicted of money laundering and support of a criminal organization.

In that context, plea bargaining with local authorities took place, in the context of which an attenuation of the sentencing or the delegation of the prosecution to Nigeria was exchanged for voluntary restitution.

Forfeiture orders were also issued, based on the reversal of the burden of proof applying to assets under the control of a criminal organization.

However, these recoveries, although they have exceeded 600 million US$, also showed their limits with non-cooperating suspects, notably the sons of the late General ABACHA.
Switzerland was reluctant to hold the criminal trial of the main members of the ABACHA criminal organization, deeming it was more adequate that the said trial take place in Nigeria. However, the criminal trial the ABACHA sons, who were charged in September 2000 before the High Court of Abuja, has to date not begun, due to innumerous appeals lodged by their crowd of attorneys.

Thanks to the investigation conducted by the Geneva authorities with the cooperation of Nigeria, the Federal Office of Justice was allowed to have a clear view of the origin of the frozen funds and determine that it was manifestly criminal.
Consequently, on 19 August 2004, the Federal Office of Justice, based on a provision in the Federal Law on Mutual Assistance in Criminal Matters, decided to transmit to Nigeria all the assets in Switzerland beneficially owned by the ABACHA family, namely 500 million US$, waiving the condition of a prior judicial forfeiture decision in Nigeria.

It should be noted that, to facilitate that decision, Nigeria had undertaken to use the repatriated funds for development projects monitored by the World Bank.

That decision was upheld by the Swiss Supreme Court in February 2005 who also confirmed that Gen. Sani ABACHA, his sons and accomplices formed a criminal organization in the meaning of the Swiss Penal Code and that any asset controlled by such member should be forfeited unless its licit origin was proven.

All funds in Switzerland have now been repatriated.

Criminal proceedings are still underway in Geneva against a younger son of Gen. Sani ABACHA, whose accounts in Luxembourg, with assets exceeding 300 million US$, have been frozen at the request of the Geneva Examining Magistrate. In the context of his trial, which should begin in the coming months before the criminal Court of Geneva, the assets on those Luxembourg accounts may be forfeited and the said decision should be recognized in Luxembourg. Under Swiss law, Nigeria, as the victim of the crimes will be entitled to be allocated the proceeds of the forfeiture.
Last October, the criminal trial of Mohammed ABACHA began in Vaduz, Liechtenstein. As in absentia criminal proceedings do not exist in Liechtenstein, and Mohammed ABACH did not appear at the first hearing, the proceedings have been converted into autonomous forfeiture proceedings, targeting the 200 million US$ frozen in Liechtenstein. At the end of the proceedings, Nigeria, as victim of the crimes, shall be entitled to the allocation of the forfeiture proceeds. It should be noted that in the context of the mutual assistance proceedings, the evidence that was requested in July 2000 has not been transmitted yet, due to the appeals systematically filed by the ABACHAs’ lawyers.
In conclusion, despite the adoption of the United Nations Convention Against Corruption, traditional mutual assistance proceedings will continue to be too slow to catch up with the speed of money launderers allowed by the international banking system, unless information and documentary evidence on transfers of funds can circulate freely between prosecuting authorities.

Active participation in domestic criminal proceedings for money laundering, criminal organization and corruption, will thus continue to be a necessary tool for the effective identification, freezing and recovery of the proceeds of crimes committed by public officials.
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